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CERTIFICATION UNDER 37 CFR 1,6(a) and 1.10 
I hereby certify that on the date shown below, this correspondence is being: 



Mailing 

u deposited with the US Postal Service in an envelope addressed to Commissioner for Patents, Alexandria. VA 22313- 
1450 

37 CFR 1.8(a) 37CFR1/10 

d with Sufficient postage as first class mail □ As "Express Mail Post Office to Addressee" Mailing Label No. 

Transmission 

■ transmitted by facsimile to Fax No.: 703-872-9302 addressed to Examiner Robinson at the Patent and 
Trademark Office. 
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GROUP 3700 



Date: 



Signature Q 



. Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 



PETITION FOR SUPERVISORY REVIEW 



Dear Sir: 



Applicant herein requests supervisory review in the above-captioned application. 
In the Office Action mailed July 15, 2003. the Examiner substantially regurgitated 
remarks in support of a requirement for restriction that were originally presented in a 
Restriction Requirement mailed March 21 , 2003. In an Election with Traverse to the 
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March 21, 2003 Office Action mailed April 21, 2003, Applicant elected claims 1-9 of 
Group I. Notwithstanding this election, the Examiner simply provided a restated 
Restriction Requirement and has yet to provide an action on the merits. 

The Examiner has provided an original and now restated four-way restriction of 
claims 1-32, The Examiner has identified inventions of Groups III and IV and Groups I 
and II as being related as product and process of use. The Examiner has concluded 
that in the instant case the process can be practiced with another materially different 
product such as a product capable of reconstructing an image based on at least one R-R 
interval or a combination of first and second sets of partial MR image data. Interestingly, 
the language the Examiner uses to identify the "materially different product" is language 
taken verbatim from the product claims 10-18 and 19-24. As such, it is clear that the 
Examiner fails to appreciate the burden that is imposed under MPEP §806.05(h) with 
respect to the Examiner's burden of providing a viable alternative use. 

Applying the analysis" given by the Examiner, claims 1-9 and 25-32 are drawn to 
methods of "use" and, in contrast, claims 10-18 and 19-24 are drawn to "products/ 
However, the examples that the Examiner has provided of materially different products 
for carrying out the uses of claims 1-9 and 25-32 are the products called for in claims 10- 
18 and 19-24. As such, it is clear that the Examiner is unclear as to the burden imposed 
by MPEP §806.05(h) or fails to appreciate that which is called for in claims 1-32. 

In other words, the Examiner has concluded that the inventions of Groups HI and 
IV are distinct from the inventions of Groups I and II. The support relied upon by the 
Examiner in concluding that the inventions are distinct is, simply, that the inventions are 
distinct. That is, the Examiner has applied circular reasoning to substantiate the 
conclusion that the inventions are distinct by relying upon the seff-serving assertion that 
the inventions are distinct. However, it is simply not sufficient for the Examiner to state 
that the inventions are distinct. As set forth in MPEP §806.05(h), the Examiner must 
provide an example of a materially different product. On two separate occasions, the 
Examiner has failed to provide the requisite example. 

Additionally, as discussed in the original Election and reiterated in the Election 
filed contemporaneously herewith, the first action taken by the Patent Office in the 
present case was March 21, 2003, over two years since the application's filing. The first 
action taken by the Office was a Restriction Requirement and therefore was not on the 
merits. Applicant provided a full and complete response to the Restriction Requirement 
as well as making an Election with Traverse on April 21, 2003 wherein Applicant elected 
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claims 1-9 of Group I To date, however, Applicant has yet to receive an action on the 
merits. Specifically, the Examiner has issued a "restated" Restriction Requirement 
mailed July 15, 2003 wherein, as noted above, the Examiner simply regurgitated with 
one simple change in phraseology the restriction remarks previously presented in the 
Restriction Requirement mailed March 21, 2003. Notwithstanding the election of claims 
1-9 on April 21, 2003, the Examiner elected to issue a restatement of the original 
restriction and ignored Applicant's original election. As such, it will be well over two and 
one-half years since the application's filing for the Office to issue a substantive action on 
the merits with respect to the claimed invention. 

Further, the Examiner clearly failed to consider the Traversal Remarks provided 
in the original Election mailed April 21, 2003 despite those remarks being substantially 
prohibitive with respect to the Examiner's original and restated restrictions. Applicant 
believes that had the Examiner considered the Traversal Remarks presented in the first 
Election, the need to issue a restated Restriction Requirement would have been 
obviated. As such, by the Examiner's issuance of a restated Restriction Requirement, 
the Examiner has merely delayed substantive examination of the application thereby 
increasing the time to issuance as well as Applicant's cost in prosecuting the application. 
Accordingly, Applicant respectfully believes that supervisory review of the present 
application is necessary and warranted. 

A fee transmittal authorizing charging of deposit account 07-0845 in the amount 
of $1 30.00 for the requisite Petition fee is enclosed. 

Applicant cordially invites the Examiner's supervisor to contact the undersigned 
to further expedite the handling of this matter. 
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